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IN THE COURT OF ASSISTANT SESSIONS JUDGE : UDALGURI, ASSAM 

SESSION- 32(U)/2016 

u/s- 25(1-A) Arms Act 

THE STATE OF ASSAM             --------  Hav. Sadimuddin (Informant). 

         -Vs- 

SRI PAUL BASUMATARY       -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                       Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr Rajib Sharma                     : Ld Addl. PP for the State. 

  (2) Mr M.C Narzary                       : Ld defence Counsel. 

EVIDENCE RECORDED ON                  : 03.06.16, 22.06.16, 07.12.16, 09.03.17, 

                                                     06.04.17 & 13.07.2017. 

ARGUMENTS   HEARD ON                : 22.08.2017.  

JUDGMENT DELIVERED ON              : 28.08.2017. 

J U D G M E N T 

1.            The brief facts of the case leading to the prosecution of the accused 

Sri Paul Basumatary is that on 18.01.16 one Hav. Sadimuddin of Mazbat Army 

Camp lodged an ejahar with the O/C Panery PS stating that on that day an MCP 

was placed near the west of Ambagaon, Panery road on an intelligence input 

regarding movement of suspected NDFB(S) linkman. Seeing the presence of 

security forces, one suspected person started running away but he was 

apprehended having in his possession 1 (one) 0.22 mm factory made Pistol, 

Magazine and 2 (two) live rounds. The person was then identified as Paul 

Basumatary. Hence the Case. 

2.          On receipt of the ejahar, Panery PS Case No- 04/16, u/s- 25 (1-A) Arms 

Act, R/W Section 10/13 UA(P) Act was registered against accused Sri Paul 

Basumatary. Investigation into the case was commenced and after completion of 
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the investigation, Charge-sheet u/s- 25(1-A) Arms Act was submitted against the 

accused Sri Paul Basumatary, to face the trial.  

3.           In due course, the case was committed to the Court of Hon’ble 

Sessions Judge, Udalguri by the ld CJM, Udalguri and then the case was 

transferred to this Court for trial. 

4.           Trial of the case was commenced. Accused Sri Paul Basumatary was 

produced before the Court from jail to face the trial. After hearing both the sides 

and perusing the case record, charge in writing u/s- 25(1-A) Arms Act was 

framed against the aforesaid accused person. On being read over and explained 

the content of the charge u/s- 25(1-A) Arms Act, the accused pleaded not guilty 

and claimed to face the trial. 

5.          Points for Determination:- After considering the materials on record, 

I have found only the following point for determination- 

                 Whether on or about 18.01.2016 the accused Sri Paul Basumatary 

was found in conscious possession of prohibited Arms i.e one 0.22 

mm factory made Pistol, Magazine and 2 (two) live rounds at west 

of Ambagaon on the Panery road under Panery PS during checking 

by the informant and his team of army personnel? 

6.       During the trial, the prosecution side examined 8 (eight) witnesses 

namely, Sri Savandra Daimary as PW-1, Sri Krishna Kt. Boro as PW-2, Sri 

Bhobendra Boro as PW-3, Sri Durgeswar Rabha as PW-4, UBC 338 Rinku Das as 

PW-5, Sri Dhruba Jyoti Konwar as PW-6, Sri Anupam Deka as PW-7 and I/O SI 

Prabin Ch. Deka as PW-8. The prosecution side exhibited the Seizure List as Ext-

1, Seizure Memo as Ext-2, Ejahar as Ext-3, Sketch Map of P.O as Ext-4. The 

attendance of vital PW i.e the army personnel, who was the informant and who 

allegedly seized the weapon from the accused, could not be secured by the 

prosecution despite sending WT messages many a times. As such considering 

the nature of evidences adduced by the other PWs and on failure of the 

prosecution to secure the attendance of aforesaid vital PW, the prosecution 

evidence was closed. The accused was examined u/s-313 Cr.P.C, wherein his 
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stand was of total denial. The accused declined to adduce defence evidence. I 

have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.         To determine the above-mentioned point and to reach a judicial decision 

on the same, let me now adumbrate the germane evidences on record. 

8.         PW-1 Sri Savandra Daimary, the neighbour of the accused, stated in his 

deposition that in January 2016 army personnel had picked up the accused from 

his house but he knew nothing further. During cross examination, PW-1 

admitted that he was not present when the army personnel had raided the 

house of the accused person. PW-1 further admitted that he did not hear as to 

whether anybody else was also picked up. PW-1 also admitted that army had 

picked the accused from the house of his father-in-law and not from their village 

Sagolijhar. PW-1 also admitted that earlier army came to Sagolijhar but did not 

find the accused. PW-1 also admitted that accused is not involved in any militant 

organization.          

9.           PW-2 Sri Krishna Kt. Boro, the VDP Secretary, stated in his deposition 

that the accused is not involved in any militant organization. PW-2 also stated 

that about 5 (five) months back army took away the accused from the house of 

his father-in-law. During cross examination, PW-2 admitted that accused 

belonged to his village and he was the VDP Secretary of that village. PW-2 

further admitted that the house of the father-in-law of the accused is about 20 

KM from his house. PW-2 also admitted that he was told about the incident by 

the brother of the accused person. PW-2 also admitted that he came to know 

that the army earlier raided the house of the accused at Sagolijhar village. PW-2 

further admitted that the army personnel had gone to the village of the father-

in-law of the accused person. PW-2 also admitted that he did not know anything 

about the recovery of weapon from the accused person.   

10.    PW-3 Sri Bhobendra Boro stated in his deposition that one day he 

heard that the army had picked up the accused from his father-in-law’s house. 

During cross examination, PW-3 admitted that accused belonged to his village. 
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PW-3 further admitted that the house of the father-in-law of the accused is 

about 20 KM from his house. PW-3 also admitted that came to know that the 

army earlier raided the house of the accused at Sagolijhar village. PW-3 further 

admitted that the army personnel had gone to the village of the father-in-law of 

the accused person. PW-3 also admitted that he did not know anything about 

the recovery of weapon from the accused person. 

11.         PW-4 Sri Durgeswar Rabha stated in his deposition that in the month 

of January 2016 the army personnel had apprehended the accused from his 

house late in the night. PW-4 also stated that at that time he was not present in 

the spot. During cross examination, PW-4 admitted that as per his knowledge, 

the accused is not involved with any band organization.  

12.         PW-5 UBC 338 Rinku Das stated in his deposition that on 18.01.2016 

he was on sentry duty at Panery PS and on that day some army personnel came 

to the police station along with one accused person and they also produced one 

pistol, two rounds of live ammunitions and one magazine. Prosecution through 

PW-5 exhibited Pistol as Material Exhibit-‘A’, two round live ammunitions as 

Material Exhibit-‘B’ and the Magazine as Material Exhibit-‘C’. PW-5 also stated 

that he saw all the material exhibits in the police station. PW-5 stated that the 

accused in the dock was the person whom the army had produced in the police 

station. PW-5 further stated that I/O Khagendra Nath had prepared the seizure 

list, in which he signed as witness. Prosecution side exhibited the seizure list as 

Ext-1 and signature of UBC 338 Rinku Das as Ext-1(1). During cross 

examination, PW-5 admitted that he had not gone to the place wherefrom the 

weapons were recovered. PW-5 further admitted that he did not know from 

whom and from where the Army personnel had recovered the pistol and 

ammunitions.  

13.     PW-6 Sri Dhruba Jyoti Konwar stated in his deposition that on 

18.01.2016 he was posted at 168 Field Regiment Gulondhi, Mazbat Army Camp. 

PW-6 further stated that on that day he was on duty with their Commander in 

Mobile Check Post (MCP) at Ambagaon. PW-6 further stated that at about 6:30 

AM they stopped one Sri Paul Basumatary in the said check post and he was 
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interrogated by the informant and they found 1 (one) factory made pistol 0.22 

mm, 1 (one) magazine and 2 (two) ammunitions. PW-6 further stated that then 

they handed over the said Paul Basumatary to Panery PS along with arms and 

ammunition recovered from him. Prosecution side exhibited the Seizure Memo 

handed over by informant (Havildar Sadimuddin) to Panery PS as Ext-2 and 

signature of PW-6 as Ext-2(1). During cross examination, PW-6 admitted that 

after 10/15 minutes of putting the MCP, they apprehended the accused. PW-6 

admitted that there are houses in the vicinity where the mobile check post was 

put up but no one of the locality were called when the body of the accused was 

searched. PW-6 further admitted that the informant searched the body of the 

accused. PW-6 further admitted that the informant interrogated the accused 

after he was caught but he had not heard the contents of the interrogation. PW-

6 also admitted that he also did not know as to wherefrom the accused was 

coming at that time. 

14.     PW-7 Sri Anupam Deka stated in his deposition that on 18.01.2016 he 

was working as Sepoy in an army regiment abd on that day a Mobile Check Post 

(MCP) was placed in between Ambagaon and Panery and he was also a part of 

that group of 10 (ten) Army personnel. PW-7 further stated that on that day at 

about 6 AM while they were on duty, the accused was found coming from the 

side of Ambagaon and at that time the informant searched him. PW-7 further 

stated that then the informant took him in their vehicle and on the way the 

informant showed them one pistol and 2 (two) live ammunition alleging that the 

same have been recovered from the accused. PW-7 also stated that the accused 

was taken to their camp and the seizure memo was prepared by the informant. 

Prosecution side exhibited the Seizure memo as Ext-2 and the signature of PW-7 

as Ext-2(2). PW-7 also stated that the informant handed over those seized items 

and the accused to the Panery PS and the I/O seized the articles. Prosecution 

side exhibited the seizure list as Ext-1 and the signature of PW-7 as Ext-1(1). 

During cross examination, PW-7 admitted that the checking point was on the 

eastern side of Harisinga and there is a police station at Harisinga too. PW-7 

further admitted that he did not know as to why the informant took the accused 

and the seized articles to Panery PS instead of taking to Harisinga PS. PW-7 
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further admitted that during checking the informant did not tell us that the pistol 

has been recovered from the accused but they were informed lateron when they 

boarded the vehicle. PW-7 further admitted that during checking by the 

informant, they were standing at a distance of about 10 meters. PW-7 further 

admitted that he cannot remember as to whether there were any houses in the 

vicinity of the checking point. PW-7 also admitted that although local police were 

required to accompany them during such checking but on that day there were 

no local police with them. PW-7 further admitted that there were no civilians at 

that time of checking.         

15.      PW-8 SI Prabin Ch. Deka (IO) stated in his deposition that on 

18.01.2016 he was posted at Panery PS as 2nd Officer and on that army 

personnel led by Salimuddin of Mazbat Army Camp brought one Paul 

Basumatary before the PS alongwith one pistol (.2 mm) and 2 (two) rounds of 

live ammunition and lodged an ejahar. PW-8 further stated that then the O/C 

registered a case and entrusted him with the task of investigation. Prosecution 

side exhibited the Ejahar as Ext-3. PW-8 also stated that then he recorded the 

statement of informant and two other army witnesses in the police station. PW-8 

further stated that then he seized pistol and live ammunitions and one seizure 

memo from the army personnel. Prosecution side exhibited the Seizure list as 

Ext-1 and signature of PW-8 as Ext-1(3). PW-8 further stated that then he got 

the accused Paul Basumatary medically examined and recorded his statement 

and arrested him in connection with this case. Then he sent the seized pistol to 

13th APBn, Lilabari for examination. PW-8 also stated that then he proceeded to 

the PO and drew a rough Sketch Map of the PO. Prosecution side exhibited the 

Sketch Map of PO as Ext-4 and signature of PW-8 as Ext-4(1). PW-8 further 

stated that then the accused was produced before the Court and he was taken 

to police custody for 2 (two) days and then he proceeded to the village of the 

accused but he found no information regarding his involvement. PW-8 further 

stated that then he was transferred and as such he handed over the CD to the 

OC. During cross examination, PW-8 admitted that since he was not with 

the army personnel at the time of apprehending the accused Paul 

Basumatary, he cannot say as to under what circumstances and 
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from whom the Pistol and l ive ammunitions were recovered. PW-8 

further admitted that on 21.01.2016 he  sent the pistol for 

examinat ion to 13 th APBn, Li labari. PW-8 admitted that the pistol 

was handed over to the PS on 18.01.2016  and it was sent through 

special messenger Sanjay Gogoi (UBC). PW-8 further admitted that 

the report from APBn was received on 26.01.2016. PW-8 admitted 

that he did not find any independent persons nearby the PO as 

witness. PW-8 admitted that the PO is a road after crossing 

Harisinga. PW-8 further admitted that he recorded the statement 

of three army personnel and seizure witnesses as witnesses of this 

case. 

16.             To start with the appreciation of evidences of PWs, let me refer to the 

arguments advanced by both the sides. The ld Counsel for the accused 

submitted that the prosecution has failed to prove the recovery of pistol or 

ammunitions from the possession of the accused. The ld Counsel further argued 

that there is no evidence to show that the seizure was made in presence of 

independent witnesses and on that ground alone, the ld Defence Counsel sought 

acquittal of the accused. Per contra, the ld Addl. PP submitted that the seizure 

witnesses have proved the recovery of pistol and ammunitions from the 

possession of the accused. 

17.      On the face of the rival submissions, let me now appreciate the 

evidences on record vis a vis the ejahar (Ext-3), seizure memo (Ext-2) and 

seizure list (Ext-1). Prima facie it can be seen from Ext-1 to Ext-3 that the 

alleged seizure of pistol and ammunitions were not made in presence of any 

independent persons of the locality. Now let me go through the evidence of vital 

witnesses.  

18.          One of the vital witness is Sri Dhruba Jyoti Konwar (PW-6) who was 

on duty with their Commander (informant) in Mobile Check Post (MCP) at 

Ambagaon. PW-6 stated that on that day at about 6:30 am they stopped one Sri 

Paul Basumatary in the said check post and he was interrogated by the 

informant and they found 1 (one) factory made pistol 0.22 mm, 1 (one) 
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magazine and 2 (two) ammunitions. But PW-6 admitted in his cross examination 

that there are houses in the vicinity where the mobile check post was put up but 

no one of the locality were called when the body of the accused was searched. 

PW-6 further admitted that the informant searched the body of the accused. 

Another vital witness is Sri Anupam Deka (PW-7) who was working as Sepoy in 

the army regiment. PW-7 stated that on that day a Mobile Check Post (MCP) 

was placed in between Ambagaon and Panery and he was also a part of that 

group of 10 (ten) army personnel. PW-7 further stated that on that day at about 

6 am while they were on duty, the accused was found coming from the side of 

Ambagaon and at that time the informant searched him. PW-7 further stated 

that then the informant took him in their vehicle and on the way the informant 

showed them one pistol and 2 (two) live ammunition alleging that the same 

have been recovered from the accused. So PW-7 did not witness the recovery of 

weapon from the possession of the accused. Further PW-7 admitted during his 

cross examination that during checking, the informant did not tell them that the 

pistol has been recovered from the accused but they were informed lateron 

when they boarded the vehicle. PW-7 also admitted that although local police 

were required to accompany them during such checking but on that day there 

were no local police with them. PW-7 also admitted that there were no civilians 

at that time of checking. Informant who allegedly seized the pistol and 

ammunitions from the accused could not examined by the prosecution. So there 

is no convincing evidence on record to show that the recovery of weapons were 

from the possession of the accused. Further it is also seen that the requirement 

of Section-100 CrPC relating to search and seizure has not been complied with 

as no independent persons of the locality accompanied the army when the 

search was conducted and seizure of weapon was allegedly made from the 

accused.  The prosecution has also failed to explain as to why the independent 

persons were not called during the search and seizure. Other PWs also did not 

support the prosecution case rather they deposed to the effect that the accused 

is not involved with any banned organisation.  IO (PW-8) himself stated in his 

deposition before the Court that he found no information regarding the 

involvement of the accused when he visited the village of the accused.  
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19.        Further as stated above the army officer i.e the informant, who 

allegedly nabbed the accused and then recovered the pistol and ammunitions, 

could not be examined by the prosecution. The examination of informant could 

have brought some life into the prosecution case. Further admittedly the IO 

(PW-8) did not seize the pistol and ammunitions vide Ext-1 from the possession 

of the accused rather he seized the same as was handed over to him by the 

informant in presence of PW-5, PW-7 and informant.  

20.         On the face of the aforesaid appreciation of evidences vis a vis the 

facts in hand as adumbrated above, I am of the opinion that the penal liability 

cannot be fastened upon the accused person. The principle of criminal 

jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused persons. The aforesaid appreciation of evidences of PWs led me to hold 

that the prosecution has failed to prove beyond reasonable doubt that accused 

Sri Paul Basumatary was found in conscious possession of prohibited Arms i.e 

one 0.22 mm factory made Pistol, Magazine and 2 (two) live rounds. Hence, the 

point in hand is decided against the prosecution  

21.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Paul Basumatary beyond reasonable doubt. As 

such, the accused is acquitted of the charge levelled against him. So, the 

accused be set at liberty forthwith.  

22.        The bail-bond for the accused would remain in force for the next six (6) 

months in view of Sec. 437-A CrPC. 

23.       The seized pistol, magazine and ammunitions be confiscated to the 

State. 

24.      Let a copy of the judgment also be sent to the District Magistrate, 

Udalguri as per Section-365 Cr.P.C. 
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25.        Given under my hand and seal of this Court on this 28th day of August, 

2017.                                                                                                                                                                                                                  

                                                     

                                                            (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                              Asstt. Sessions Judge, Udalguri, Assam 

 

APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                            : Sri Savandar Daimary; 

          II) PW-2                            : Sri Krishna Kt. Boro;  

 III) PW-3                            : Sri Bhobendra Boro; 

 IV) PW-4                             : Sri Durgeswar Rabha;                      

 V) PW-5                              : UBC 338 Rinku Das;  

         VI) PW-6                             : Sri Dhruba Jyoti Konwar; 

        VII) PW-7                             : Sri Anupam Deka &     

       VIII) PW-8                             :  SI Prabin Ch. Deka. 

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                              : Seizure List;  

           II) Ext-2                             : Seizure Memo; 

 III) Ext-3      : Ejahar & 

          IV) Ext-4                              : Sketch Map of PO.   

3.    DEFENCE WITNESSES                : Nil      

4.    COURT WITNESSES/EXHIBITS     : Nil.                                                                    

                                                 

                                                               (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                  Asstt. Sessions Judge, Udalguri, Assam 

 

 


